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Specifically you inquire whether the two-year ban on becoming a lobbyist after
termination of service prohibits CPA’s from representing tax clients before
the Department of Revenue and Finance and how this ban will affect the firms
that employ these CPA Board members.

Because the issues that you raise are likely to recur with respect to other
agencies throughout state government we have decided to respond in the form
of an Attorney General’s opinion. For the purpose of clarity and efficiency,
the responses are consolidated.

SALES TO STATE AGENCIES

Chapter 68B currently prohibits an official or state employee from selling
any goods having a value in excess of five hundred dollars to any state agency
“unless the sale is made pursuant to an award or contract let after public
notice and competitive bidding.” Iowa Code §68B.3 (1991). House File 2466
amended § 68B.3, inter alia, to include a sale of “services” in the scope of this
prohibition. 1992 Jowa Acts, ch. 1228, §2. As a result, the sale of “services”
will be subject to this prohibition on January 1, 1993. 1992 Iowa Acts, ch.
1228, § 40.

Section 68B.3, as amended, appears clearly to prohibit a sale of services that
is not made pursuant to public notice and competitive bidding. Effective January
1, 1993, section 68B.3 will state that “[a]n official, state employee. . . . shall
not sell, in any one occurrence, any goods or services having a value in excess
of five hundred dollars to any state agency unless the sale is made pursuant
to an award or contract let after public notice and competitive bidding.” 1992
Towa Acts, ch. 1228, §2. Architectural service is the type of learned skill that
would be encompassed in the term “service” in chapter 68B. See 1982
Op.Att'yGen. 496, 500. In the absence of competitive bidding, the sale of these
services by officials will be prohibited. The term “official” will include Board
members. Op.Att'yGen. #92-9-3. :

The rules and procedures for negotiated contracts which you have forwarded
to us for review do not appear to constitute a “public notice and competitive
bidding” procedure. Words in a statute should be given their ordinary meaning
unless defined differently by the legislature or possessed of a peculiar and
appropriate meaning in law. American Home Products v. Iowa State Board
of Tax Review, 302 N.W.2d 140, 143-44 (Iowa 1981). Public notice and competitive
bidding, as the terms are ordinarily used, would typically include specific
procedures for the issuance of requests for proposals, submission of bids on
a competitive basis and review of bids after a closing date. 1980 Op.Att'yGen.
808. See, e.g., 401 IAC 9.1 et seq. Substantial compliance with the specific
procedures delineated is required by all bidders. See, generally, Elview
Construction Co. v. North Scott Community School District, 373 N.W.2d 138
(Iowa 1985); Scheckel v. Jackson County, 467 N.W.2d 286 (Iowa App. 1991).

Ordinarily, the sale of professional services would not be subject to the public
notice and competitive bidding process. Selection of professional services may
turn on subjective elements which are not susceptible to formulation in the



195

bidding process. For this reason, selection of architectural service is more
commonly made pursuant to the negotiated procedure that you have forwarded
to us. The Department of Transportation rules which you have also forwarded
to us, in fact, specifically exempt architectural and other professional services
from the competitive bidding process. 761 IAC 20.3(3). The legislature, however,
has now clearly expressed the intent to include services in the statutory
requirement that competitive bidding precede sales by officials and state
employees.

You suggest that the definition of “competitive bidding” could be modified
by rulemaking. A state agency, however, cannot enact rules which contravene
statutory provisions. Jowa Auto Dealers Assoc. v. Iowa Department of Revenue,
301 N.W.2d 760, 762 (Iowa 1981). The appropriate inquiry is whether a rational
agency could conclude that a rule redefining “competitive bidding” is within
its delegated authority. See Histerote Homes, Inc. v. Riedeman, 277 N.W.2d
911, 913 (Iowa 1979). In our view, a rule which attempted to impose a definition
of competitive bidding that is plainly inconsistent with the ordinary meaning
of the statutory language would be ultra vires. A legislative amendment,
therefore, would be required.

SALES TO THOSE SUBJECT TO REGULATORY AUTHORITY
Section 68B.4 addresses sales of goods or services by officials and employees
of regulatory agencies to individuals, associations, or corporations subject to
the regulatory authority of that agency. These sales are prohibited except when
specific statutory conditions are met.

You point out that the Department of Commerce is an umbrella agency which
includes numerous professional licensing boards, the licensees of which are
not connected to each other.% Under these circumstances, you inquire whether
the restrictions of section 68B.4 only apply to a member of the Architectural
Examining Board when dealing with persons regulated by that particular Board
or whether the restrictions also apply to a member of the Board when dealing
with any person regulated by any agency under the umbrella of the Department
of Commerce.

The term “regulatory agency” is specifically defined in the act to include
sixteen enumerated agencies, including the Department of Commerce. 1992
TIowa Acts, ch. 1228, §1(20). This definition includes the entire Department
and does not specify individual agencies within the Department as regulatory
agencies. In light of this broad definition we would not advise the Board members
to engage in sales of goods or services to persons regulated by any individual
agency within the Department of Commerce without complying with the
conditions set forth in the statute.

Compliance with the conditions set forth in the statute should not be a difficult
task under the circumstances which you describe. Section 68B.4 currently
requires that four conditions must precede a sale of goods or services by an

% The Department of Commerce includes six professional licensing boards as
well as the Banking Division, the Credit Union Division, the Insurance
Division, the Alcoholic Beverages Division and the Utilities Division.
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official or employee of any regulatory agency to an individual, association or
corporation subject to the regulatory authority of the agency:

1. Consent is obtained from the regulatory agency from an official or
employee other than the person seeking consent;

2. The duties or functions performed by the person for the regulatory
agency are not related to the regulatory authority of the agency over
the individual, association, or corporation or the selling of goods or services
by the person to the individuals, associations, or corporations or does
not affect the person’s duties or functions at the regulatory agency;

3. The selling of any goods or services by the person to an individual,
association, or corporation does not include advocacy on behalf of the
individual, association, or corporation to the regulatory agency in which
the person is an official or employee; and

4. The selling of any goods or services by the person to an individual,
association or corporation does not cause the person to sell goods or services
to the regulatory agency on behalf of the individual, association, or
corporation.

Towa Code Supp. §68B.4(1)-(4) (1991). Each regulatory agency is required to
promulgate rules specifying the method by which agency consent for the sales
of goods or services by officials can be obtained. Iowa Code Supp. § 68B.4 (second
unnumbered paragraph).

We have previously advised agencies that they may promulgate rules pursuant
to § 68B.4(2) that designate sales which, as a class, do not constitute the sale
of goods or services that affect an official’s job duties or functions. A sale of
architectural services to an accountancy firm, for example, would not affect
the job duties or functions of a member of the Architectural Examining Board.
Sales of this service could be permitted to individuals, associations, or
corporations subject to the regulatory authority of the Department of Commerce
but not subject to the official’s authority, therefore, so long as the other
requirements of § 68B.4 are met.

SALES BY SPOUSES

You question whether the restrictions on the sale of goods or services will
similarly restrict spouses of Board members. Not all sections of chapter 68B
will impact spouses of state officials and employees. The amended gift law
prohibitions expressly apply to both a public official and that person’s
“immediate family member.” 1992 Iowa Acts, ch. 1228, §9. The sections about
which you inquire, by contrast, apply only to an official or state employee
personally.

The lack of impact on spouses of the restrictions on sales of goods or services
is due to repeal of specific language. A “catch-all” provision in chapter 68B
that extended prohibitions against an official or employee equally to the spouse
and minor children under the current statute has been repealed effective
January 1, 1993, and has not been re-enacted. See ITowa Code § 68B.2(13) (second
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unnumbered paragraph) (1991). A spouse of an official or state employee,
therefore, will not be subject to the same limitations on sales of goods or services
solely by virtue of this relationship.

SALES BY FIRMS

The same “catch-all” provision that currently extends prohibitions against
an official or employee to the spouse and minor children also extends the
prohibitions to “a firm of which [an official or employee] is a partner and a
corporation of which [an official or employee] holds ten percent or more of
the stock either directly or indirectly. . . .” Iowa Code §68B.2(13) (second
unnumbered paragraph) (1991). Because this section was repealed and not re-
enacted, these prohibitions will not extend to a firm or corporation effective
January 1, 1993.

Where restrictions on the sale of services is personal to the official or employee
and does not extend to a firm in which the Board member is a partner, it
may be possible to shield the Board member from the transaction and permit
the firm to continue a business relationship with the State of Iowa. If this
alternative is pursued, the Board member should, minimally, be financially
insulated from the transaction so that the Board member does not share in
any income to the firm from the State. Board members who wish to pursue
this option should consult private counsel for the firm to make the necessary
arrangements. If a spouse of an official or employee conducts business with
the state, similar financial arrangements can be made to insulate the official
or employee from the transaction.

LOBBYING BAN

You have inquired further about the effect of requirements governing
lobbyists on members of the Accountancy Examining Board who are CPA’s
and who advocate for clients before the Department of Revenue. For those
Board members who advoeate for clients before state agencies the restrictions
on lobbyists will present additional considerations. A “lobbyist” is defined to
include a person who “is paid compensation for. . . influencing the decision
... of a state agency. . . .” 1992 Iowa Acts, ch. 1228, § 1(10)a)(1). Although
application of this provision is a factual question, the statute does appear to
cover the paid advocacy of a CPA for a client before the Department of Revenue
and Finance.

Our office has recently construed the plain language of section 68B.5A and
opined that the ban on becoming a lobbyist which went into effect on July
1, 1992, applies to officials who held office on the effective date, triggers on
termination of service and extends for two years. Op.Att’'yGen. #92-9-3. A ban
on becoming a lobbyist would, then, include engaging in paid advocacy for
a client before a state agency.

Exceptions to the definition of “lobbyist” are of limited application in this
situation. An exception exists for “a person who appears or communicates as
a lawyer licensed to practice law in this state representing a client before any
agency or in a contested case proceeding under chapter 17A.” 1992 Iowa Acts,
ch. 1228, § 1(10)Xb)5). This exception, however, is limited to lawyers and does
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not extend to CPA’s. A separate exception does exist for “[plersons whose
activities are limited to formal appearances to give testimony at. . . public
hearings of state agencies and whose appearances as a result of testifying are
recorded in the records of the. . . agency.” 1992 Jowa Acts, ch. 1228, § 1{10)(b)(4).
This exception may apply in narrow circumstances in which the advocacy is
presented as testimony in a recorded public hearing.

Because the ban on an official becoming a lobbyist is personal and does not
per se extend to a firm in which the CPA is a partner, only the affected Board
members and not the entire firm would be subject to the two-year ban. Former
Board members may consider shielding themselves from application of this
statute as well as the statutes governing sales of goods and services. Only one
who is “paid compensation” for “influencing”a state agency becomes a lobbyist
under this definition. A former Board member can be shielded financially by
declining compensation or taking steps to insure that any compensation is paid
only to the firm and is financially segregated from any compensation paid
by the firm to the former Board member. The former Board member would,
of course, need to avoid engaging in conduct defined in the remaining alternative
definitions of a lobbyist for the two-year period.5”

EFFECTIVE DATES

The effective dates of these statutory provisions determine who is subject
to the prohibitions. The two-year ban on lobbying became effective on July
1, 1992, and affects all officials who held office on or after the effective date.
When statutory provisions addressing the sales of goods or services go into
effect on January 1, 1993, these provisions will apply to all officials serving
terms at that time, regardless of when individual terms will expire following
the effective date. Taking a leave of absence will not relieve officials from
their obligations under the statutes. Despite a leave of absence, officials will
retain their status as officials as long as they retain their appointment to the
Board. Delegating authority to staff members on January 1, 1993, therefore,
will not mitigate the impact of these provisions of law.

In summary it is our opinion that:

1. Effective January 1, 1993, §68B.3 prohibits a sale of services, including
architectural services, to any state agency that is not competitively bid.
Negotiation cannot be defined as competitive bidding through rulemaking.

57 A person may also become a lobbyist by representing “on a regular basis
an organization which has as one of its purposes the encouragement of the
passage, defeat, or modification of legislation or regulation, or the influencing
of a decision of the members of the general assembly, a state agency, or
any statewide elected official” or by being a "federal, state, or local government
official or employee who represents the official position of the official or
employee’s agency and who encourages the passage, defeat, or modification
of legislation or regulation, or the influencing of a decision of the members
of the general assembly, a state agency, or the office of the governor.” 1992
Iowa Acts, ch. 1228, § 1(10).
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2. Sales of goods or services by officials and state employees of the Department
of Commerce to individuals, associations, or corporations subject to the
regulatory authority of any agency within the Department must comply with
the procedures for obtaining agency consent. Separate agencies within the
umbrella of a regulatory agency may promulgate rules that designate sales
which, as a class, do not constitute the sale of goods or services that affect
an official’s job duties or functions.

3. Effective January 1, 1993, the spouse of an official or state employee will
not be subject to the same limitations on sales of goods or services solely by
virtue of this relationship. The limitations, moreover, will not extend either
to a firm in which the official or employee is a partner or corporation of which
the official or employee holds ten percent or more of the stock.

4. The two-year ban on becoming a lobbyist would extend to a former official
who is a certified public accountant engaging in paid advocacy for a client
before a state agency but would not extend to the firm in which the certified
public accountant is a member.

5. When the statutory provisions go into effect, they apply to all officials
serving terms at that time, regardless of when individual terms will expire
following the effective date. Taking a leave of absence will not relieve officials
from their obligations under the statutes. Despite a leave of absence, officials
will retain their status as officials so long as they retain their appointment.
Delegating authority to staff members on January 1, 1993, will not mitigate
the impact of these provisions of law.

December 31, 1992
TAXATION: Nonreimbursement Of Tax Sale Certificate Issuance Fee Upon
Redemption. Iowa Code Supp. §§331.552, 447.1 and 447.13 (1991). County
treasurers are not authorized to include the ten dollar tax sale certificate
issuance fee imposed by section 331.552 as part of the amount redeemers
are required to pay in order to redeem a parcel under section 447.1. (Hardy
to Ricklefs, Jones County Attorney, 12-31-92) #92-12-3(L)

December 31, 1992
GIFTS; LOBBYISTS; STATE OFFICIALS AND EMPLOYEES: Definition
of lobbyist. Iowa Code §§ 68B.2(6)(a)(3), (4); 68B.2(10)a)1), (2), (3); 68B.2(15),
68B.5A, 68B.22, 68B.31(4)(b) (1991); 1992 Iowa Acts, ch. 1228. Chapter 68B
(as amended in 1992) contains many restrictions on lobbyists and their
relationship to public officials and employees. The definition of lobbyist as
a person who represents on a regular basis certain organizations does not
include the organization itself but instead includes those who actively engage
in lobbying activities as the organization’s representative. The word
“represents” as used in two of the three definitions of lobbyist means one
who is authorized to speak or act on behalf of another. A person who
represents an organization on a regular basis is one who is authorized to
act on behalf of the organization on an on-going basis, and not simply one
who speaks on the organization’s behalf on a temporary or sporadic basis.
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Officers, employees, or agents who are delegated authority to act on the
organization’s behalf before the government body in question are lobbyists.

An organization which has lobbyists is not itself per se a lobbyist but may
not provide gifts to officials or employees if the organization will be directly
and substantially affected financially by performance of the official’s or
employee’s official duties more than a substantial class of persons to which
the organization belongs as a member of a business or geographic region. Local
chambers of commerce may sponsor a legislative reception if those organizations
will not be affected more by the legislators’ actions than is true of businesses
generally within the geographic area in question. However, the organization’s
legislative lobbyists cannot sponsor a reception, either directly or indirectly,
at which a legislator is given food or drink worth more than $ 2.99. (Osenbaugh
to Wise, State Representative, 12-31-92) #92-12-4

The Honorable Philip Wise, State Representative: We have received your request
for an opinion concerning the definition of lobbyist in the 1992 amendments
to chapter 68B, governing the ethics of public officials and employees.

The new law restricts lobbyists in a number of ways. It prohibits gifts by
them to public officials and employees whose agencies they lobby, prohibits
them from making loans to any state officials and employees, requires them
to report their campaign contributions, prohibits them from making campaign
contributions during the legislative session, and requires their clients to report
all lobbying expenditures. Additionally, lobbyists are subject to a complaint
procedure and sanctions, including suspension or termination of lobbying
privileges. Iowa Code § 68B.31.

The 1992 amendments also expanded the definition of lobbying beyond the
legislative arena to include activities seeking to influence executive action. lowa
Code section 68B.2(10)(a) defines lobbyist in three ways. The first is a person
who is paid compensation to encourage legislative action or to influence a
decision of a legislator, state agency, or any statewide elected official.
§68B.2(10)1). The third definition is a government official or employee who
engages in these activities while representing the official position of the agency
in which employed. § 68B.2(10)X3). The second definition is at issue here.

That provision, Iowa Code section 68B.2(10)a)2), provides that a “lobbyist”
includes a person that:

Represents on a regular basis an organization which has as one of its
purposes the encouragement of the passage, defeat, or modification of
legislation or regulation, or the influencing of a decision of the members
of the general assembly, a state agency, or any statewide elected official.

You ask us to further define what activities will be sufficient to meet this
test and thus define which members of an organization will be treated as
lobbyists under this statute. The ethics committees of each house of the general
assembly has authority to adopt rules regarding lobbyists and lobbying
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activities. 1992 Iowa Acts, ch. 1228 (House File 2466), § 13(4Xb); Iowa Code
§68B.31(4)(b) (1991). That rulemaking authority includes the power to define
the behavior that fits within the statutory prohibition. Cf. Histerote Homes,
Ine. v. Riedmann, 277 NW.2d 911, 913 (Iowa 1979) (administrative agency
rules); see also Iowa Const. art. III, §9.

At the outset we need to clarify the scope of our authority in the opinion
process. This office is not delegated rulemaking authority to make policy in
the application of the statute. In issuing an Attorney General’s opinion, this
office applies the same tests which a court would use in statutory construction.
Thus we must construe the statute as written and cannot re-write the statute
to conform to our views concerning wise publie policy.

Our opinion can only address those matters which may be determined as
a matter of law. Ultimately, application of these statutory criteria to specific
facts requires adjudication, either through the complaint processes in the Act
or by criminal prosecutions. The function of an opinion is to decide a specific
question of law or statutory construction; it cannot resolve issues which are
dependent upon factual matters. 1972 Op.Att'yGen. 686. Thus, we cannot
precisely define what behavior might later be found to constitute lobbying.
We can, however, provide legal guidance concerning how the terms of the statute
should be construed. With this clarification in mind, we proceed to address
your questions.

The first question is whether the entire organization must be treated as a
lobbyist or whether the definition of a lobbyist includes only that person
representing the organization.

It is evident from the sentence structure that the legislature did not intend
to define as a lobbyist any organization that “has as one of its purposes the
encouragement of the passage, defeat, or modification of legislation or
regulation, or the influencing of a decision of the general assembly, a state
agency, or any statewide elected official.” A statute should be construed so
as not to render any part of it superfluous. Jowa Auto Dealers Association
v. Towa Department of Revenue, 301 N.W.2d 760, 765 (Iowa 1981). A lobbyist
is specifically defined to include only “a person who represents on a regular
basis” such an organization. If the legislature had intended the entire
organization to be defined as a lobbyist, reference to “a person who represents”
the organization would be meaningless. In order to give effect to the statutory
phrase “a person who represents” an organization, therefore, it must be the
representative of the organization, not the entire organization itself, that is
a lobbyist.

We point out that the term “person” in this context is not limited to an
individual. The definition of “person”encompasses firms and entities other than
individuals. Iowa Code §68B.2(15). It would be a factual issue whether an
individual or an entire firm was the representative of the organization in these
activities, and thus the lobbyist. See Op.Att’'yGen. # 92-12-2 (official can
segregate self from rest of firm for purpose of two-year lobbying ban).
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The three definitions of lobbyist all differentiate between the individual and
the client the individual represents. For example, section 68B.2(10)(a)(1) defines
as a lobbyist a person who is paid compensation, and not the person paying
compensation for lobbying. Similarly, the third subsection includes the
government official or employee who represents the official’s or employee’s
agency, and not the agency itself, as the lobbyist. The legislature also
differentiated between lobbyists and lobbyists’ clients in imposing reporting
requirements in sections 18 and 19 of the Act. Iowa Code §§68B.37, 68B.38.
We also understand that the definitions of lobbyist were taken from prior House
and Senate rules and that under past practice only the individual engaging
in lobbying activities, and not the organization or client entity, registered as
a lobbyist.

One becomes a lobbyist by engaging in specific conduct. For example, there
is a two-year ban on “becom[ing] a lobbyist.” H.F. 2466, § 5; Iowa Code § 68B.5A,
as amended. “All lobbyists shall, on or before the day their lobbying activity
begins, register . . . .” H.F. 2466, §18; Iowa Code §68B.36. As one becomes
a lobbyist only by engaging in lobbying activity, the simple fact that an
organization has as a purpose influencing governmental action would not make
the entity a lobbyist. We conclude the second definition of lobbyist is intended
to include a person who actively represents the organization in seeking to
influence governmental action.

While it may seem anomalous that the representative but not the client is
barred from providing gifts to public officials, defining lobbyist to include
the client organization would make the law very broad. This is suggested by
your question as to whether all members of the organization must register.
The statute prohibits all lobbyists from making loans to any state employee
or official. H.F. 2466, §11; Iowa Code §68B.24. If the organization and all
of its members is a lobbyist, the Iowa Bankers Association or member banks
would be barred from making loans to state employees because it hires a lobbyist.
If possible, statutes should be construed to avoid illogical results. Richmond
v. State, 464 N.W.2d 125 (Iowa 1990).

It is next necessary to define the phrase “a person who represents on a regular
basis an organization . . . .” Words are given their ordinary meaning unless
defined by the legislature or possessed of a particular and appropriate meaning
in the law. Good v. Iowa Civil Rights Commission, 368 N.W.2d 151, 155 (Iowa
1985). Further, the meaning of a statute may be determined by reference to
similar statutes. State v. Williams, 315 N.W.2d 45, 49-50 (Iowa 1982).

The term “represent” is defined in Black’s Law Dictionary (6th ed.), p. 1301,
as follows: “To represent a person is to stand in his place; to speak or act with
authority on behalf of such person; to supply his place; to act as his substitute
or agent.” “Represent” is frequently defined as “to speak or act with authority
on behalf of another.” 37 Words & Phrases 34-35. The Uniform Commercial
Code defines a “representative” similarly to include an agent, officer, trustee,
or “any other person empowered to act for another.” Iowa Code § 554.1201(35).
Thus, we would construe the term “represents” as one who has authority to
act on behalf of the organization in seeking to influence legislative or executive
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action. This could be an officer or employee of the organization or any other
agent delegated this authority.

The representation must also be “on a regular basis.” In Op.Att'yGen.
# 92-9-3, p. 5, we opined that this would encompass representation that is not
limited to a single occasion. We noted that the term “regular” is commonly
defined to mean “recurring or functioning at fixed or uniform intervals.”
Webster’s New Collegiate Dictionary at 966 (2nd ed. 1974). Black’s Law
Dictionary similarly defines “regular” as: “[s]Jteady or uniform in course,
practice, or occurrence; not subject to unexplained or irrational variation .
.. Made according to rule, duly authorized . .. Antonym of ‘casual’ or ‘occasional.”
(p. 1285).

Combining the definitions of “represents” and “regular” leads to the conclusion
one who represents an organization on a regular basis is one who is authorized
to represent the organization before the governmental bodies on a recurring,
and not temporary, basis. This definition excludes those who are not authorized
to speak for, and bind, the organization. It also excludes those who only act
on the organization’s behalf on an occasional basis.

You ask specifically about a local chamber of commerce which has a legislative
affairs committee which periodically contacts the legislators who represent
that area to support or oppose particular legislation. The committee also asks
chamber members to write or contact legislators. The committee makes one
trip a year to Des Moines to “actively lobby” the legislators from the area.
You question who are lobbyists — the chamber, the legislative affairs committee
members, each member of the chamber, or only their paid lobbyist.

The paid lobbyist is clearly a lobbyist under subsection one. § 68B.2(10)(a)1).
The legislative affairs committee members appear to have been delegated
authority to speak on behalf of the chamber on legislative issues and are doing
S0 on a recurring or “regular basis.” Thus, under this set of facts, those members
appear to meet the second definition of lobbyist. The organization is not itself
alobbyist, as discussed above. Members who may write a legislator upon request
by the chamber do not appear to meet the “regular basis” test and are not
likely to be considered to be lobbyists.58

You also ask whether a number of chambers of commerce may co-sponsor
a legislative dinner or banquet, such as a “Southeast Iowa Night,” or whether
the gift law would prohibit legislators from accepting more than $ 2.99 in
food. Because the chamber is not itself a lobbyist, it is not per se a prohibited
donor under Iowa Code section 68B.2(6)(a)(4) and section nine of the bill, Iowa
Code §68B.22.

%8 The legislative ethics committee may wish to consider rules which draw clear
lines to distinguish those who contact only their own legislators as part of
an organization’s “phone tree” and those who are specially designated to
regularly represent the organization in legislative matters. We cannot engage
in that type of rule-making in an opinion, but can only clarify the tests to
be applied.
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However, a gift of over $ 2.99 in food would still be prohibited if the chambers
“[wlill be directly and substantially affected firancially by the performance
or nonperformance of the donee’s official duty in a way that is greater than
the effect on the public generally or on a substantial class of persons to which
the person belongs as a member of a profession, occupation, industry, or region.”
The underlined language was added in the 1992 amendments. § 68B.2(6)(a)X3).
(Emphasis added). If, however, the chambers’ financial gain from legislative
action would be the same as businesses generally in southeast Iowa, it would
appear that the chambers could provide these benefits because of the exception
contained in the added language. The chambers’ lobbyists, however, may not
provide the reception either directly or indirectly. H.F. 2466, §9; lowa Code
§68B.22.

Your question concerning the constitutionality of the lobbying registration
and reporting requirements as applied to non-paid lobbyists will be addressed
in a separate opinion which will consider the constitutional issues raised by
the bill.

In conclusion, chapter 68B contains many restrictions on lobbyists and their
relationship to public officials and employees. The definition of lobbyist as a
person who represents on a regular basis certain organizations does not include
the organization itself. The word “represents” as used in two of the three
definitions of lobbyist means one who is authorized to speak or act on behalf
of another. A person who represents an organization on a regular basis is one
who is authorized to act on behalf of the organization on an on-going basis,
and not simply one who speaks on the organization’s behalf on a temporary
or sporadic basis. Officers, employees, or agents who are delegated authority
to act on the organization’s behalf before the government body in question
are lobbyists.

An organization which has lobbyists is not itself per se a lobbyist but may
not provide gifts to officials or employees if the organization will be directly
and substantially affected financially by performance of the official’s or
employee’s official duties more than a substantial class of persons to which
the organization belongs as a member of a business or geographie region. Local
chambers of commerce may sponsor a legislative reception if those organizations
will not be affected more by the legislators’ actions than is true of businesses
generally within the geographic area in question. However, the organization’s
legislative lobbyists cannot sponsor a reception, either directly or indirectly,
at which a legislator is given food or drink worth more than $ 2.99.
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STATUTES CONSTRUED
January 1991 through December 1992
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